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15 February 1985
STAT

MEMORANDUM FOR: ABA Working Group on Intelligence Requirements
and Criminal Code Reform

FROM:

SUBJECT: Draft Espionage Prevention Act of 1985 (vice
1984)

As requested at the 1 December 1984 meeting of the ABA
Standing Committee on Law and National Security, I have considered
the comments and suggestions for change to the draft "Espionage
Prevention Act of 1984" proposed by Ray Waldman and others and
have modified the draft statute accordingly.

Specifically, § 800(c) has been changed to make it clear that
the certification of the Attorney General and the head of the
appropriate department or agency is conclusive on the propriety of
the classification. This change should ensure that the government
will be able to defeat any challenge to the correctness of the
certification during the course of prosecutions under the statute

without the need to prove the underlying sensitivity of the infor-
mation at issue.

STAT
Unless any additional concerns are raised at the upcoming
Working Group meeting on 25 February, I intend to send the statute
as revised to Mary Lee to forward to Dan Silver. A copy is
attached for your information.

Associate General Counsel
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Attachment A :

ESrioNAcE LAwS
18 U.8.0. 193
- §793, Gathering, transmitting, or losing defensfe !n!o:;mnﬂon iog the national
a) Whoever, for tho purpose of obtalning Information respecting the
doglzsc with fulent or rg'lson to belleve that the Informatlon i3 to be used to the
fnjury of tho Unlted States, or to the advantage of any forelgn nutlon, gocs upon,
cnters, flies over, or otherwise obtains {nformation concerning any vessel, alreraft,

work of defense, navy yard, naval station, submnrine base, fucling statlon, foit, -

torpedo station, dockyard, cannl, rallrond, arsenal, eamp, fuctory, mine,
hr-‘l';}:mlh, tlelop\mun. \vlrrlr-:«,ynr slgnal statlon, bullding, ofiiee, rescarch labora-
tory or alatlon or other plnee conhected wilh tho nationnl defense owned or con-
kirueted, or In progress of construciion by the Unlted States or undoer tho control
of the Unlted Sintey, or of nny of iLy oflicers, departmenty, or agencles, or within
tho oxclusive jurlsdiction of the United Stales, or any placo in which any vessel,
aireraft, arms, munitions, or other muterials or instruments for use In timo of war
are belng made, preparcd, vepalred, stored, oe are the subject of research or
development, under any contract or ngreciacnt with tho United States, ov any
depattiment or ageney thercof, or with any person on behalt of the United States,
or otherw!se on behalt of the United States, or any prohibited place s0 desiznated
by the President by proclamatlon lu time of war or in ease of national enicrgeney
in which nnything for the use of the Army, Navy, or Alr Farce i3 belng prepared
or construcled or stored, information as to which prohibitéd,place the Prestdent
1ns determined would be prejudicial to the national defensd ¢ or

(b) Whoover, for the purpose aforcsaid, and with like intent or reason to be-
lieve, copics, takes, mnakes, or obtains, or nttempts to copy, take, make, or
obtain, any sketch, photograph, photographic negative, blueprint, plan, map,
model, fustrument, appliance, document,.writing, or note of anything connected
with the natinnal defense ; or -

(e) Whoever, for the purpose aforesald, recelves or obtains ér aprees or
attempts to receive or obtaln from any person, or from any source whatever, any
document, writing, code book, signal book, sketch, photograph, photographic
negative, blueprint, plan, map, modal, fustrument, appliance, or note, of anything
counccted with the nntionnl defense, knowing or having reason to belleve, at the
timo he recclves or obtalns, or ngrees or attempts to recelve or obtakn it, that it
has been or will be obtained, taken, made, or disposed of by any person contrary
to the provisions of thiy echapter; or '

(d) Whoever, Inwfully having possession of, nceess to, control orer, or helng
ehtrusted with any document, writing, codo book, signal Look, sketch, photo-
graph, photographic negative, bineprint, plan, map, model, instrument, applinnee,
or note relating to the natlonnl defense, or information relating to the national
defense which information the possessor hag reason to belleve could be used to
the tnjury of the United States or to the advautage of any forelgn nation,, will-
fully communi:ates, delivers, transnits or enuses to bo communieated, delivered,
or transmitted ar attempts to communicate, deliver, transmit or cause to be come
muniented, delivercd or transmitted the sama to any person not entitled to receivo
it, or willfulle retning the same and falls to deliver it on demand to tho officer
or employee of the United States entitled to recelveit;or -

(0) Whoever having unauthorized possesuion of, access to, or control over any
dncument, writing, code book, slgnal ook, sketeh, photograph, photographle negae
tive, Linoprint, pian, map, moial, instrnment, appliance, or note reinting to tho
antlonnl defenso, or Information relating to the natlonnl dufense which informus
tlon the possessor ling reason to belleve could be wsed to the injury of tho United
Statex or to the ndvaniage of any foreign nation, wilitully communieates, delivers,
transmils or causes to be communleated, delivered, or transmitted; ov attepts
to comuwnunicate, deliver, transmit or cause to be communicated, dellvered, or

(270)
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1ho same and falls to deliver {t to the oflicer or cuiployee of (ho Unlted Statey
2 .« .1t1 possession or contral nf
any document, wrlting, code book, slgnal boole, sketeh, photograph, photogranlile
negative, blueprint, plan, map, model, fnstenment, nppliance, note, or intarinae
tion, relating to the national defense, (1) through gross neglizence permilts the
same (o be removed from its proper place of custody or delivered to anyone in
violation of his trust, or to be lost, stolen, abstracted, or destroyced, or (2) having
knowledee that the same has been {llepally removed from its proper place of cns-
todyr or dellvered to nnyone in violation nf his trust, or last, or stolen, abstracted,
or destroyed, and fafls to make prompt report of such loss, theft, abstractloa, or
destruction to his supcrlor officer—

Sblwi}l be fined not more than $10,000 or imprisoned not more than ten years,
or both.

(%) If two or more persons conspire to violate any of the foregoing provisiong
of thig secetlon, and one or more of such persong o any act to cffcet the ohject
of tha consplrncey, cach of the parties to such conspirney xhall be suhject to the
punishment provided for the offense which Is the object of such conspirney.
Juno 25, 1018, ¢, GIG, 62 Stat, T30 Sept. 21, 1050, ¢, 3024, Tillo I, § 18, G S, 1001,
18 U.8.C. 194

§794. Gathiering or delivering defenso Information to aid foreign government

(a) Whoever, with intent or reason to helleve that it Is to be used to the Injury
of the United States, or to the advantage of a forcizm natfon, communientes,
delivers, pr transmits, or atteinpts to communleate, dellver, or teansimit, to any
forelgn g{vcnmmnt, or to any fuction or party or military or nnval force within
a forelgn vountry, whether recopnlzed or inrecognized by the United Stales, or to
any reprefenintive, ofcer, ngent, cmployee, suhjeet, or citlzen thereaf, elther
divecetly of Indivectly, any document, writing, eode honk, slenal boolk, Sketeh,
photograpll, pholographic negative, blueprint, pian, mep, model, note, Instewment,
applinnee, av Information relating to the natlonal defense, shnll be punished by
death or by imprisonment for any term of years or for life.

(b) Whotver, in time of war, with {nteut that the same shall be communicnted
to the enenly, eollects, records, publishes, ov communicates, or atiempts to ellcit
any information with respect to the movement, numbers, description, condition,
or disposition of any of the Armed Jovees, ships, kivernft, or war materlals of the
United States, or with respeet to the plung or conduct, or supposed plans ov
condnet of dny naval or milltary operations, or with respeet to any works or
mensures undertaken for or connected with, or intended for tho fortificntion or
defenso of any pk(ee, ov any other information relnting to the publie defenxe,
which might be useful to the enemy, shall be punished by death or by Imprison.
ment for any term of years or for life.

{c) If two or more persons consplre to violate thls section. and one or more
of such persons do any act to effect the object of the consplracy, cach of the
parties to such consplracy shall be subject to the punishment provided for tho
offense which i3 tho object of such consplracy.

June 25, 1048, ¢, 643, G2 Stat. 737; Sept. 8, 1054, ¢, 1201, Titlo IT, § 201, CS Stat,

1219,
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